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NOTES OF THE WEEK 








Procedure under the Magistrates’ Courts 
Act, 1957 


Our readers will be aware that we 
often rely on reports in the National 
press for material on which to found our 
notes of the week and some other matter 
which we publish, and we are grateful 
for them for permission to use this 
material. It is with some hesitation, 
therefore, that we call attention to a 
report in the News Chronicle of 
September 6, in which there is an in- 
accurate statement about the procedure 
under the Magistrates’ Courts Act, 
1957. In writing of the fact that motorists 
will be able to plead guilty by letter the 
report concludes “* But there is one snag. 
Summonses will have to be served by 
policemen. Previously they could be 
sent through the post.” This is not the 
case. The methods by which summonses 
can be served are set out in r. 76 of the 
Magistrates’ Courts Rules, which applies 
to summonses dealt with under the Act 
of 1957 as it does to other summonses. 
The only change that has been introduced 
is a requirement contained in r. 3 of the 
Magistrates’ Courts Rules, 1957, that 
when a summons is served by being left 
for the defendant with some person at 
the defendants’ last known or usual place 
of abode, service of the summons shall 
not be treated as proved unless it is 
proved that the summons has come to the 
defendant’s knowledge. This require- 
ment applied previously only to 
summonses which were served by being 
sent by post in a _ registered letter 
addressed to the defendant at his last 
known or usual place of abode. Service 
of a summons by registered post will be 
good service (subject to the above 
requirement) for summonses dealt with 
under the Act of 1957 as it is for other 
summonses 


Politeness pays 


The Magistrates’ Courts Act, 1957, 
can be said to encourage defendants who 
are charged with minor offences and who 
admit their guilt not to appear personally 
to answer the charge. They are “‘ invited ” 
to plead guilty by post, although it is 
made clear to them that they have a 
perfect right to appear if they wish to do 
so. It may be, therefore, that in future 
there will be no justification for imposing 
a lesser fine on a defendant who appears 


as was done in a case reported in the 
Liverpool Daily Post of September 5. 
The defendant in this case was summoned 
for allowing his car to cause obstruction 
and he travelled from Preston to Chester 
to answer the summons in person. We 
infer from the report that he did not 
dispute the facts and when asked by the 
chairman if he had made the journey to 
Chester to be present in court he replied 
““I considered it more courteous to do 
so.” The chairman’s reply was “‘ We 
appreciate your courtesy and in view of 
it you will be fined £1 instead of £2.” 
In the case of this defendant he could not 
have tendered a valid plea by post and 
the court probably considered that as 
he had put himself to the trouble and 
expense of appearing to answer the sum- 
monses that was a matter which could 
properly be taken into account in 
assessing the penalty. Whether this 
argument can apply in the case of a 
defendant who could have pleaded by 
post who prefers to attend in person to 
plead guilty is another question. 


Leading Questions 

A leading question, according to law- 
yers, is a question that suggests the answer 
desired by the questioner. It is forbidden 
in examination-in-chief or re-examination 
because it would be unfair to allow the 
party who calls a witness to put the 
words into his mouth. 


The general public seems to have got 
into the habit of giving the expression 
quite a different meaning. A leading 
question is to them, apparently, a very 
direct and searching question, possibly 
one that one does not wish to answer. 
The reply may be: “ Ah! that’s rather 
a leading question. I think I would 
prefer not to tell you !” 


Does it matter, it may be asked ? We 
think it does. Anyone reading a report of 
proceedings in a court and coming across 
the expression, perhaps in connexion 
with an objection, should not be under a 
misapprehension as to its meaning. Let 
it continue to have the meaning originally 
attached to it by lawyers. 


Counsel to the House of Lords 


We announce with regret the death of 
Sir John Stainton, K.C.B., K.B.E., Q.C., 
at his home in Scotland. 
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Sir John had been Standing Counsel 
to the Lord Chairman of Committees 
in the House of Lords from 1946 until 
1953. Born on February 29, 1888, he 
was the eldest son of the late John Prout 
Stainton. He went to Winchester and 
afterwards to Christ Church, Oxford, 
where he took Honours in Classics. 
He then started on a legal career after 
being called by Lincoln’s Inn in 1913 but 
very soon afterwards the outbreak of 
the First World War interrupted this and 
he went on service with the Argyll and 
Sutherland Highlanders, receiving 
wounds and reaching the rank of captain. 
After the War he went back to the bar, 
and developed a_ successful practice 
both in London and on the Western 
Circuit. He frequently featured in cases 
for the Great Western Railway Company. 
However in spite of this good start he 
was attracted from practice at the bar, 
into the back-room sphere of Parlia- 
mentary draftsman and his appointment 
as Parliamentary Counsel to the Treasury 
was confirmed in 1929. In this class of 
work his talents were undoubted. In 
the words of The Times “* .. . As a drafts- 
man Stainton’s reputation stood at the 
highest; he was careful, imperturbable, 
and hard working with a style that was 
at once lucid and decisive. For many 
years he drafted the Finance Bill and 
thus acquired an exceptional knowledge 
of the systems of income tax and he 
was one of the very few persons who 
knew of the Chancellor’s Budget pro- 
posals even before they were submitted 
to the Cabinet. One of his hardest jobs 
was the drafting of the National Insurance 
legislation of 1946 for which the Govern- 
ment had allowed far too little time, and 
this involved months of intensive work 
without the intermission of any 
holidays...” 


Under such cireumstances he was 
happy to accept the much less burden- 
some appointment of Counsel to the 
House of Lords when this became vacant 
in 1946. In this sphere, however, im- 
portant work came his way too for he 
became responsible for the redrafting of 
the “ Model Bill*’ and “ Standard” 
Clauses which are inserted in Private 
Bills. He thereby left his mark upon 
private as well as public legislation. 

Sir John became a K.B.E. in 1939 
and a K.C.B. in 1953. He leaves a widow, 
the daughter of the first Lord Forteviot 
and two sons and two daughters. 


Tell-tale Cuts 

A not uncommon method of detecting 
a thief is to make use of some liquid or 
powder that will stain the fingers of any- 
one who tampers with money or articles 
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which are being stolen. Failure to account 
for stains on the fingers provides some 
evidence and is often followed by an 
admission of guilt. 

The Western Daily Press of August 29 
relates the story of the way in which a 
milk roundsman dealt with losses of 
money from his van on several occasions. 
He put some pieces of broken glass into 
his satchel. When he saw a boy running 
away from his van and caught him he 
found slight cuts on the boy’s hand. 
Subsequently this boy and another 
appeared at a juvenile court and admitted 
two offences of stealing. 

This was an ingenious method, and as 
only slight cuts resulted it was no doubt 
harmless. The employment of devices 
likely to cause serious injury would 
almost certainly be called into question. 


Registration of Driving Schools 

From time to time one reads or hears 
criticisms of the standard of competence 
of persons employed by private driving 
schools who undertake to teach be- 
ginners to drive motor vehicles. Accord- 
ing to The Manchester Guardian of 
September 3, 1957, the Salford City 
Police traffic department is conducting a 
campaign seeking to have all private 
schools of motoring registered with the 
local authority, In support of the cam- 
paign a chief inspector is reported as 
saying “* We say that there is something 
more in driving than the knowledge of 
how to stop, start and change gears. 
Call it the psychology of driving; it is 
something that only a properly qualified 
instructor can teach the motorist.” 


It is said that at a National Safety 
Congress in London last year only four 
out of more than 1,000 delegates voted 
against a proposal urging that “in view 
of the increasing number of incompetent 
persons who are setting up motor 
driving schools the time had come when 
driving should be properly defined and 
that it should be made unlawful for a 
person to act as a driving instructor 
unless he or she had reached a certain 
standard of competence laid down by the 
Ministry of Transport or some other 
official body.” 

The report states further that the 
Royal Automobile Club is now the only 
organization keeping a check on the 
standard of driving instruction. They 
must rely, of course, on voluntary 
support and co-operation. What the 
Salford City Police seem to be seeking is 
compulsory registration. It is not an 
easy problem, but before any action is 
taken to create yet another licensing 
authority it seems essential to be sure 
that the organization and personnel 
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would be available to test the instructors 
who would be employed by the registereg 
driving schools. Standards would haye 
to be laid down, which would Probably 
not be difficult, and great care woul 
have to be taken to ensure that the testing 
was completely reliable. There is com. 
petition between the various Motoring 
schools, and it would not do to have a 
varying standard of test so that an 
instructor who failed in one place hag 
no difficulty in passing in another, 


The problem, however, is not for ys 
to solve and we shall watch with interest 
to see if there are any developments, 


Consecutive terms of Imprisonment 


If a magistrates’ court deals with an 
offender who is convicted of more than 
one offence the court has power under 
s. 108 (1) of the Magistrates’ Courts 
Act, 1952, to make any terms of 
imprisonment imposed run consecutively, 
but the aggregate of the terms must not 
exceed six months. There are certain 
exceptions to this last provision, but the 
only one which we wish now to call atten- 
tion to is the one by which, if two or more 
terms are imposed in respect of in- 
dictable offences tried summarily under 
s. 19 of that Act, the aggregate may be 
increased to 12 months. We wonder 
whether there is any good reason for so 
distinguishing between serious summary 
offences and indictable offences tried 
summarily with the accused’s consent. 


To illustrate the point we refer toa 
report in The Birmingham Post of 
September 2 of a case in which a man 
aged 33 pleaded guilty to driving while 
disqualified, driving while under the 
influence of drink, driving dangerously, 
driving away a vehicle without consent 
and driving without insurance. He was 
sent to prison for the maximum total 
term possible, six months, and was dis- 
qualified for driving for 10 years. He 
had been sent to prison for three months 
in May, 1957, for taking and driving 
away, no insurance and driving while 
drunk. He was then disqualified for 
two years. We appreciate that on this 
recent occasion the prosecution could 
have asked for the accused to be sent for 
trial, under s. 18 of the Act of 1952, in 
respect of three of the five offences, but 
the driving while disqualified and the 
insurance offence are not within that 
section. The defendant admitted his 
offences and it was undesirable, therefore, 
(except to make him liable to greater 
punishment) to occupy the time of the 
courts and the witnesses in taking depost- 
tions and committing him for trial. But 
it would seem that this is the type of 
case in which it would be in the public 
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interest if the 12 months maximum 
aggregate for indictable offences tried 
summarily could apply to serious sum- 
mary offences, each of which might merit 
the imposition of the maximum term of 
imprisonment applicable to the particular 
offence. We are not presuming, of course, 
to suggest what would have happened 
in this particular case if the maximum 
aggregate had been 12 months, but are 
merely using the case, which seems to be 
a somewhat unusual one, to support 
our argument. 


Three Times Disqualified for Life 

It is said that a cat has nine lives, 
and it might appear that a motorist who 
has three times been disqualified for life 
must have at least three lives. The 
Liverpool Daily Post of August 29 gives 
a report of a case in which a man aged 
10 pleaded guilty to driving when under 
the influence of drink. He was fined 
£100 and was disqualified for driving 
for life. It was reported to the court 
that in 1922 he was convicted of being 
drunk in charge of a motor vehicle and 
was then disqualified for three years. 
In 1929, for a similar offence, and again 
in 1936, he was disqualified for life. In 
1942 he applied successfully for the 
removal of the disqualification. 


It may be argued from the facts of 
this case that save in quite exceptional 
circumstances disqualification for a 
specific period of years is more appro- 
priate than disqualification for life, 
unless the court imposing the disquali- 
fication really considers that under no 
circumstances should the offender be 
allowed to drive again. It can, of 
course, be urged that a court may con- 
sider that the record and known habits 
of the offender are such that they feel 
unable to say that any fixed period of 
years is appropriate, and that it is better 
to disqualify for life, leaving it to the 
defendant, if he can satisfy a court in 
the future that he really has reformed 
and changed his way of life, to seek to 
get the disqualification removed. It is 
impossible to lay down hard and fast 
ules in such a matter because there is 
always the exceptional case which needs 
to be specially dealt with. 


Administering the Law as it is 


The Evening Argus, Brighton, on 
August 29, published a report of a case 
in which an advocate made what ap- 
Pears from the report to be an unusual 
submission. He was appearing on be- 
half of a motorist who was charged 
with exceeding the speed limit in a 
gods vehicle. His submission, as re- 
Ported, was that “ to convict a motorist 


for speeding with a goods vehicle ex- 
actly similar, apart from the body, to a 
Morris Minor saloon which would not 
have been restricted would bring the 
law into disrepute. It was, he said, like 
making it an offence if a fair-haired 
woman was driving but not if she was 
dark.” 

We are not surprised to read that the 
chairman of the bench said that this 
submission was “an invitation for the 
magistrates to stick their necks out to 
be chopped off by the Lord Chief 
Justice.” He added that the law must 
be obeyed. The advocate’s submission 
does not seem to us to have been 
strengthened by his reply, on this point, 
that there is a law still in force which 
prohibits people from one parish from 
congregating in another on Sundays. 


The defendant, a youth of 17, pleaded 
guilty to speeding and to driving with- 
out a licence and was fined a total of 
30s. 


A Question of Honour 


Honour among thieves is proverbial, 
although it is not always to be found. 
There is nothing surprising in loyalty to 
one another among criminals engaged in 
common enterprises, and _ self-interest 
may have much to do with it. What is 
sometimes more surprising is the idea 
that some people have of what is honour- 
able and what dishonourable. 

An octogenarian with a long list of 
previous convictions, who pleaded guilty 
to charges of obtaining money by false 
pretences and asked for 20 other offences 
to be taken into consideration is stated 
in the newspaper report to have drawn 
himself up with considerable dignity, 
saying: “* I have never in my life pleaded 
not guilty to a thing I have done.” 

Apparently he considered it altogether 
beneath him to fail to own to an offence 
when called upon to plead in court, let 
alone to put the prosecution to proof, 
while making no actual false statements. 
Yet his many offences must have involved 
many falsehoods and misrepresentations 
which might inflict loss upon persons who 
could ill afford it: a queer standard of 
conduct indeed. 


Later Drinking and its Relation to Crime 

According to The Manchester Guardian, 
the chief constable of Derby has said that 
after a four months’ trial period, during 
which Derby public-houses remained 
open for an extra half-hour in the even- 
ing, the police were opposed to later 
drinking hours; crime and drunkenness 
had increased. 

It would be over simplifying the 
question to say that people will drink 
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more if drinking hours are extended and 
that the more they drink the more likely 
they are to commit crime. The chief 
constable certainly does not fall into this 
error, but he points to what may be a 
relation between drinking hours and 
crime. He suggests that one cause of the 
increase in crime might be that police 
officers were engaged in clearing the 
streets later than usual and therefore 
might not have been able to give atten- 
tion to the checking of property until 
later. 


Different Laws in Different Places 


Everyone is, in theory, presumed to 
know the law and it is important, there- 
fore, that in matters which affect people 
generally the law should be certain and 
reasonably easy to ascertain. 


The Road Vehicles Lighting (Stand- 
ing Vehicles) (Exemption) (General) 
Regulations, 1956, give a discretion to 
chief officers of police to specify the 
roads in which vehicles may be parked 
without lights. It is true that the regu- 
lations provide that suitable signs to 
indicate that vehicles may be so parked 
must be placed on or near the lamp 
standards in the roads so specified, but 
it is not surprising that motorists do not 
always appreciate the various require- 
ments of these regulations and tend to 
think that there is a general right to 
park without lights in any street in 
which there are street lamps. The cor- 
responding regulations relating to Lon- 
don differ from the general regulations 
in that, in London, the police do not 
specify the roads in which vehicles may 
be parked and that they may never law- 
fully be so parked on a “ bus route.” 


We see from the Liverpool Daily Post 
of August 14 that the police in Chester 
are trying to ensure that motorists are 
informed about the position in Chester 
by issuing warnings to drivers of all 
types of vehicles, “Don’t park without 
lights,” and it is proposed that action 
be taken against drivers who leave their 
vehicles in side streets without lights 
even when they are left beneath street 
lamps. The view taken by the author- 
ities is that in that city no parking in 
side streets without lights should be 
permitted. Many street lamps are put 
out at midnight and unlit cars would 
constitute a danger, particularly when 
there was any mist or fog. The motor- 
ist who says that he thought that it was 
all right to park under a street lamp 
without lights will find that is not a 
valid excuse in Chester and, we have no 
doubt, in a number of other places as 
well. 
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Protective Custody 

Protective custody is sometimes a 
make believe excuse, though not in this 
country, for locking up people indefinitely 
without preferring any criminal charge. 


There are instances, however, in which 
it can be said in all honesty that a person 
is arrested for his own protection, but in 
accordance with our law he is brought 
before a magistrates’ court without delay. 
Thus a man addressing an open air meet- 
ing sometimes exasperates his audience by 
exceeding the bounds of what is con- 
sidered fitting so that he is in some 
danger of violence and a _ policeman 
arrests him, so that this may be avoided. 
He may be fined or bound over for 
insulting behaviour or disorderly con- 
duct, but he ought to be grateful for 
police protection. 

A recent example of police protection 
of a child is reported in The Yorkshire 
Post of September 6. A child, described 
as a pretty, well dressed nine year old girl, 
was brought before a juvenile court for 
begging. It was stated that she had 
stopped people, told them she had lost 
her bus fare, and-asked for money to get 
on the bus. Fortunately, she stopped a 
policeman in plain clothes, and this led 
to her appearance in court. 


As the chief constable said, if the 
child’s parents were not careful she might 
be picked up by someone else. 


In ordering a conditional discharge, 
the chairman of the bench told the little 
girl that she had been brought there for 
her own protection because it was very 
dangerous for little girls to speak to 
strangers. 

The fact that a child is found begging 
can be used as some evidence that he or 
she is in need of care or protection, and 
such a case as this is a good example. 


Civil Debt: Is Procedure Exclusive ? 
At 118 J.P.N. 207 we expressed the 
opinion that until the High Court de- 
cided otherwise an order for payment 
of arrears made under reg. 19 (5) of 
the National Insurance (Contributions) 
Regulations, 1948, SJ. 1948, No. 1417, 
could be regarded as an order for a 
sum ordered to be paid on conviction. 
The opposite opinion was noticed, 
based upon two nineteenth century de- 
cisions. The Divisional Court has now 
accepted our opinion, in R. v. Marlow 
(Bucks) Justices, ex parte Schiller 
[1957] 2 All E.R. 783, where it does 
not seem to have been thought neces- 
sary to distinguish the nineteenth cen- 
tury decisions. Section 2 (6) of the 
National Insurance Act, 1946, renders 
a person liable to conviction and fine, 
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for not paying contributions due from 
him, and s. 54 (1) provides that the 
contributions shall be recoverable by 
the Minister of Pensions and National 
Insurance as a civil debt. In face of 
this enactment, which is expressed to 
be without prejudice to any other 
remedy, is there power in the Minister 
to say, in regulations, that contribu- 
tions which are in arrear shall also be 
recoverable as a penalty? Regulation 
19 (5) was before the Divisional Court 
in Shilrock v. Booth [1956] 1 All E.R. 
382; 120 J.P. 133, where the Court 
accepted its validity without question. 
In that case, however, there was no 
argument on behalf of the defendant. 


Notwithstanding that decision, the 
Divisional Court said in the Marlow 
case that it was not surprising that the 
defendant in the case before them had 
raised this point of vires, but the Court 
decided it against him. The impugned 
regulation was made by virtue of s. 8 
(1) (e) of the National Insurance Act, 
1946, which authorizes regulations pro- 
viding for the recovery of contribu- 
tions, upon prosecution under the Act. 


This meant (said the Court) that Parlia- 


ment added something to the enactment 
in s. 54 (1) of the same Act, provid- 
ing for recovery as a civil debt, and 
reg. 19 (5) was in the same terms as 
s. 69 of the National Insurance (Indus- 
trial Injuries) Act, 1946. Such a dual 
provision (for recovery as a civil debt 
at one stage and for recovery as a pen- 
alty at another stage) had occurred in 
all Insurance Acts since 1925. 


If the reference here is, as we sup- 
pose, to s. 38 (5) and (6) of the 
Widow’s, Orphan’s, and Old Age Con- 
tributory Pensions Act, 1925, read with 
s. 96 (2) and 97 (2) of the National 
Health Insurance Act, 1924, it may be 
remarked that s. 38 (6) was explicit 
upon the point raised in the case we 
are now discussing. It said that a sum 
ordered to be paid to the Minister by 
an employer who had been convicted 
should be recoverable as a penalty and 
not otherwise, thus making it clear that 
the civil debt procedure (now in s. 54 
(1) of the Act of 1946) was available 
only where the person liable had not 
been prosecuted to conviction. 


The importance of the point is two 
fold. By para. 4 of sch. 3 to the Mag- 
istrates’ Courts Act, 1954, the maxi- 
mum period of committal to prison for 
failure to pay a sum recoverable as a 
civil debt is six weeks: in the case 
before us the defendant had been com- 
mitted for three months. Secondly, if 
committed for failure to pay a civil 
debt, a defendant receives under the 
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Prison Rules different treatment from 
that appropriate to a person who has 
been committed for failing to pay a 
penal sum. 

In countless modern Acts recovery of 
money before magistrates as a civil 
debt has been common form. It is jn. 
serted for much the same reason as re. 
covery of real property by the pro. 
cedure of the Small Tenements Recoy. 
ery Act, 1838, namely, that recourse to 
the magistrates is believed to be quicker 
and usually cheaper than procedure ip 
the county court. 

Introduction of the civil debt pro. 
cedure has, however, led to doubt upon 
the construction of several Acts; the 
doubt most often occurring has been 
whether recourse to the magistrates js 
exclusive of procedure in the county 
court. The doubt arising in the present 
case did not involve any other than the 
magistrates’ court, but was similar in 
that the exclusiveness of the civil debt 
procedure was debated. Would it not 
be possible for the Government’s ad- 
visers to consider the principle of the 
exclusive remedy, and then for Parlia- 
ment to lay down a rule one way or 
the other, applicable wherever the civil 
debt procedure was enacted, unless the 
particular enactment otherwise deter- 
mined ? We drew attention to the 
need for something to be done to make 
the law more certain, in answering 
P.P. 8 at 120 J.P.N. 813. 


National Insurance Act, 1957 

This Act amends in several ways the 
National Insurance scheme. Its most 
important provision is that whereby a 
person who has retired from regular 
employment but who returns to employ: 
ment can earn the increments which 
could have been earned if the employ- 
ment had been continued without inter- 
ruption. Under the previous law, a re 
tirement pensioner who resumed ful: 
time work, forfeited his pension but did 
not obtain by way of compensation i- 
crements of pension when he finally 
ceased work. Such persons now have 
an option to revert to their previow 
position. The Minister of Pensions and 
National Insurance (Mr. John Boy? 
Carpenter) told the House of Commons 
that the regulations first to be maé 
would provide one opportunity for de 
retirement but if it seemed desirable 
later he would make subsequent reguli- 
tions to treat further de-retiremett 
similarly. 

Another provision in the Act refes 
to certain dependant wives of national 
insurance beneficiaries. Previously thet 
was an earnings limit of 40s. in the ca* 
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of wives of persons with long-term sick- 
ness benefit but the limit was 20s. for 
the wives of recipients of unemploy- 
ment or of sickness benefit for shorter 
periods. The 40s. limit has now been 
applied in those cases. The other alter- 
ation made by the Act is in regard to 
unemployment benefit which under the 
previous law was payable in respect of 
a day on which the person did not 
normally work such as under a five-day 
week. The Act provides that benefit 
shall not be payable in respect of unem- 
ployment on such a day. These various 
alterations were recommended by the 
National Insurance Advisory Commit- 
tee. 


The new retirement conditions took 
efect from August 5, 1957. By contrib- 
utors giving up their pensions for the 
time being and paying full national in- 
surance contributions they will add 1s. 
6d. a week to their eventual pension for 
every 25 contributions paid for weeks of 
employment to the age of 70 or 65 in 
the case of women. In addition, a 
married man can similarly earn Is. a 
week on the rate of any pension which 
would be payable to his wife on his 
insurance but for his return to work. If 
the wife survives him any Is. increases 
he has earned for her will be raised to 
ls. 6d. 


Planning for Victory over Disablement 


This was the title of the seventh world 
congress of the International Society of 


THE 
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Cripples which was held in London 
recently, when there were nearly 1,000 
representatives from 43 countries. The 
president was the Duke of Devonshire, 
and at the first session addresses were 
given by Viscount Hailsham (then 
Minister of Education), who opened the 
Congress, Dr. G. A. Lennane, M.A., 
M.B. (Director of Child Hygiene and 
Physical Medicine, Department of 
Health, New Zealand), who said that 
a home visiting physiotherapy service 
had been operating in New Zealand 
for four years for persons suffering 
from cerebral palsy and which could 
be extended to other types of dis- 
ability ; Miss S. Fouche (Secretary- 
General of the Federation Fonctionelle 
et Professionelle, France) who stressed 
the need for the education of the dis- 
abled in the community ; and Dr. G. 
C. Burniston (Principal Medical Officer, 
Commonwealth Department of Social 
Services and Medical Director, Com- 
monwealth Rehabilitation Service, Aus- 
tralia), who urged the importance for 
doctors being trained to understand and 
appreciate the medical and physical 
after-care problems of disease and 
injury. The Duke of Edinburgh showed 
his interest by attending one of the 
sessions. The programme included ses- 
sions on childhood, adult life and old 
age. 

An outstanding feature of the Con- 
gress was an exhibition to which con- 
tributions were made by many different 


. National 
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countries, organizations and business 
concerns. The contribution of the 
British Government was designed to 
show by picture, personal story and 
diagram, something of the forms of 
care and treatment which are available 
in Great Britain for the physically 
handicapped. Other outstanding con- 
tributions to the exhibition were by the 
Foundation for Infantile 
Paralysis, New York, showing the ele- 
ments, objectives and techniques re- 
quired to assist the individual with a 
disability to attain realistic goals as a 
useful citizen ; by the World Associa- 
tion of Girl Guides and Girl Scouts, 
and the Boy Scout International 
Bureau; by the World Veterans Fed- 
eration which was founded in Paris in 
1950 and has established an_ inter- 
national programme in 35 countries in 
the rehabilitation field; by the Hellenic 
Society for crippled children in Greece 
which operates a rehabilitation centre 
and school; and by the National Asso- 
ciation for infantile paralysis, Denmark, 
which showed an experimental training 
kitchen for handicapped housewives and 
for the testing of special appliances. 
The United States Government con- 
tribution showed the treatment of the 
physically handicapped, their training 
and employment opportunities. Since 
the ultimate aim of all work in this field 
is independence, there was a picture of 
an armless man who drives his own 
car, supports his family and lives in a 
pleasant new house. 


WOLFENDEN REPORT 


THE WIDER ASPECTS 


It is not only the specific recommendations of the Wolfenden 
Report which demand close attention. Supporting them is a 
great deal of close reasoning, which itself springs from certainly 
dearly enunciated premises. Moral and ethical arguments of 
any weight always proceed thus: no branch of thought— 
religion apart—depends more closely upon initial interpreta- 
tions or concepts. 

Of all this the Committee shows itself acutely aware, and no 
thorough attempt to estimate the sociological and ethical value 
of their worth can be made without an inquisitive regard being 
given to the premises upon which their logic is founded. 

It is the analysis of homosexual activity and characteristics 
and the recommendations issuing from it which particularly 
demand this approach, for here the Committee is supporting 
afundamental change in a branch of the criminal law which has 
hitherto been regarded with great cirumspection. It is no light 
matter to abolish the crime of sodomy between adults—and by 
inference from the Committee’s use of the word “ consent ’ 
establish a new crime tantamount to homosexual rape; and the 
aguments upon which the suggested change is put forward 
should receive the closest scrutiny. In the long run it is Parlia- 
ment which will have the last word, but the presentation of 


informed opinion can exert a powerful influence in the shaping 
of the final event. 


Chapter II of the Report contains the Committee’s definition 
of its approach to the whole problem, and it is highly significant 
that the Committee acknowledges that its task cannot be em- 
barked upon without arriving at some kind of agreed view of 
the function of the criminal law: “on the one hand it is held 
that the law ought to follow behind public opinion, so that 
the law can count on the support of the community as a whole. 
On the other hand it is held that a necessary purpose of the 
law is to lead and fortify public opinion. Certainly it is clear 
that if any legal enactment is markedly out of tune with public 
opinion it will quickly fall into disrepute. Beyond this we should 
not wish to dogmatize, for on the matters with which we are 
called upon to deal we have not succeeded in discovering an 
unequivocal public opinion.’”” Assuming the last clause to be a 
statement of demonstrable fact we are here faced with a direct 
question: are those who say that the purpose of the law is to 
“lead and fortify public opinion” necessarily wrong? Many 
enactments of modern times could be cited as instances of Par- 
liament so interpreting its function. Take one of the most 
recent—the Road Traffic Act, 1956: a great many motorists 
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deplore the increased penalties there provided: the word 
“* persecution” is even used. But Parliament has been unde- 
terred. Why? Because of the overriding demands of public 
safety. It has “led and fortified” not all public opinion— 
for some was hostile to it—but the most constructive opinion; 
that which was disinterested because seeking the highest interest. 
On such an issue as road safety Parliament would never legislate 
at all if it waited for unanimity. It is most important to note 
the Committee’s statement that they have not “ succeeded in 
discovering an unequivocal public opinion,” for this of itself 
means that the basic recommendation to remove adult homo- 
sexual acts committed in private and with consent from the 
scope of the law has not been made out of deference to public 
opinion. It has, then, been made for other reasons. What 
are they? 

Quoting again from Chapter II we find the Committee saying 
““we are not charged to enter into matters of private moral 
conduct except in so far as they directly affect the public good.” 
This is almost immediately amplified thus: “In this field, its 
function (that of the criminal law), as we see it, is to preserve 
public order and decency, to protect the citizen from what is 
offensive or injurious, and to provide sufficient safeguards 
against exploitation and corruption of others.” No-one would 
quarrel with this; it is the very stuff of the criminal law. But 
we detect certain words—“ private,” “* decency ’”—around which 
the argument is to develop; and we carry our gaze to Chapter 
III, specifically devoted to homosexuality, to discover how they 
are to be interpreted. 


From what has been said in Chapter II it would seem clear 
that if homosexual acts are “ offensive ’’ or “ injurious” or if 
they violate “ public order and decency *’ the Committee thinks 
that the criminal law should be invoked to provide sanctions 
against them. We remember that sodomy has been classified 
by the law as an “ unnatural offence ’°—an act against the order 
of nature. We reflect that the reason why unnatural sexual 
conduct by males was regarded by our forefathers with such 
condemnatory abhorrence was probably because, were it to 
become rife, the continuance of the race would be in jeopardy. 
In other words it is a form of immorality carrying infinite peril: 
bound up with it is not only the health of society but its con- 
tinued existence. In this respect homosexual intercourse is more 
perilous to society than adultery: the latter admittedly strikes 
at the family, but at least it does not threaten the continuance 
of normal physical functioning. Incest strikes not only at the 
family but at the whole nexus of human relationships: it is 
recognized as a crime of great gravity. But it certainly falls 
within what the Committee calls “* the private lives of citizens,” 
and, particularly when the participants are adult, as can be the 
case, it is committed with consent; indeed, if it were not it 
would be rape, and dealt with as such. In the eyes of the law, 
at the moment, both sodomy and incest are classified as felonies: 
they are regarded as acts of degradation with parallel implications. 


Chapter III of the Report contains the Committee’s views 
on the nature, incidence, and social implications of homo- 
sexuality. It must be noted at the outset that the Committee 
gives no support to those who talk as if homosexuals are an 
immediately recognizable class of persons whose natural right 
to intercourse with their own kind is as inalienable as the 
corresponding right of the heterosexual: ‘‘ many homosexual 
persons have heterosexual intercourse with or without homo- 
sexual fantasies.”” And, again, “*‘ homosexuality as a propen- 
sity is not an ‘all or none condition,’ and this view has been 
abundantly confirmed by the evidence submitted to us. All 
gradations can exist from apparently exclusive homosexuality 

. . to apparently exclusive heterosexuality, though in the latter 
case there may be transient and minor homosexual inclinations, 
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for instance in adolescence . . . we would agree that a transient 
homosexual phase in development is very common.” Here, 


surely, is a statement of extreme relevance to the functioning 
of the criminal law in this field. Will the removal of sanctions 
for the full homosexual act between adults tend to weaken the 
influences making for self-discipline? Will it encourage men 
to experiment with this activity who otherwise might have been 
deterred—to their advantage, and that of society as whole? 


The Committee lends no comfort to those who say so glibly 
that homosexuality is a ‘“‘ medical problem’”’: “‘ we feel bound 
to say that the evidence put before us has not established to 
our satisfaction the proposition that homosexuality is a disease,” 
Even more weighty is the assertion that “‘ there are no prima 
facie grounds for supposing that because a particular person’s 
sexual propensity happens to lie in the directions of his or her 
own sex it is any less controllable than that of those whose 
propensity is for persons of the opposite sex . . . there seems 
to be no good reason to suppose that at least in the majority 
of cases homosexual acts are any more or any less resistable 
than heterosexual acts.”’ 


These quotations are of vital importance for the public 
debate on which many are now engaged. It is all too easy for 
people to gain a crude impression of the recommendations of 
the Committee, substituting their own reasons for the measures 
proposed. The extracts we have quoted show that the recom. 
mendation about adult sodomy is not made on medical grounds, 
nor is it made out of compassion. No; the Committee's 
“* decisive ’’ argument (the epithet is its own) is contained in 
para. 61: ‘*‘ The importance which society and the law ought 
to give to individual freedom of choice and action in matters 
of private morality.”’ This is the crux—not only of the Com- 
mittee’s reasoning, but of the general debate which is now 
being conducted, and which will one day reach its climax in 
Parliament. Throwing our glance back for a moment to the 
earlier chapters of the Report, we can see that the Committee 
has decided (with one dissentient, it is true), (a) that adult sodomy 
carried out “ with consent ”’ and “‘ in private ”’ is not “ offensive 
or injurious,” and (6) that it belongs to “‘a realm of private 
morality and immorality which is . . . not the law’s business.” 


Is the criterion of privacy valid? In para. 64 the Committee 
says that “‘ many heterosexual acts are not criminal if committed 
in private, but are punishable if committed in circumstances 
which outrage public decency, and we should expect the same 
criteria to apply to homosexual acts.’’ It is perhaps a pity 
that acknowledgment was not made of the undoubted fact that 
many heterosexual acts which are punishable are committed in 
private. We have already referred to incest (a matter of “ private 
morality ’’—but definitely “‘ the law’s business ’’); we would also 
mention bestiality: here there is, if anything, less threat to 
human relationships than in the case of sodomy: there can be 


‘little doubt that it is punishable at law because of its degrading 


implications and its peculiar contempt for public moral stan- 
dards. Surely the concept of “* privacy ’’ has very little relevance 
to the criminal law. There is no hard-and-fast definition of 
privacy. The laws as to gaming and dangerous drugs, to met- 
tion but two familiar instances, show clearly enough that con- 
siderations of the public good can be properly allowed to over- 
ride what could, on a narrow view, be regarded as private 
spheres of activity. There is no need to labour the point: 
readers can supply plenty of parallel instances for themselves. 
But if doubts arise around this, the core of the Committee's 
argument, it becomes more than ever important to re-examune 
the recommendations which resulted from it. 

Some of the recommendations about prostitution certainly 
demand attention from the same stand-point which we have just 
been using—that provided by the Committee’s own arguments. 
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After saying that the law could not hope to succeed in abolish- 
ing prositution—with which most would agree, a much more 
limited aim is announced: “* to ensure that the streets of London 
and our big provincial cities should be freed from what is 
offensive or injurious and made tolerable for the ordinary citizen 
who lives in them or passes through them.”’ This is, of course, 
ynexceptionable: the inference is clear enough: the presence 
of prostitutes in city streets is an affront to public decency. 
This being so it is surely surprising to find, in para. 351, a 
strong hint that the law as regards the congregation of pro- 
stitutes in refreshment houses should be relaxed. The Committee 
says ““ In two large cities whose chief constables gave evidence 
to us, certain public houses, cafés and coffee stalls age known 
to be frequented by prostitutes who find their customers there, 
but in neither of these cities is there any significant street pro- 
blem.” Is there such a distinction between “street problem” 
and what might be called a “‘ café problem.’’? Is it much better 
to step through a doorway to find a prostitute than to find her 
in the doorway? It might be added that prostitutes using 
refreshment houses as bases can—and do—exercise a potent 
influence for harm upon youthful customers. Care or protection 
cases in the juvenile courts constantly throw a vivid and dis- 
turbing light upon this aspect of prostitution. Refreshment 
houses are, after all, places of public resort; the ‘‘ undesirable 
café” is a very real fact of our society today. Will the Com- 
mittee’s words ease the problem? The question is an urgent 
one. Has the Committee overlooked what it says earlier ?—in 
para. 320. There it avows that the postitute ought not to be 
allowed to carry on her business in public—and it seems from 
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the context that by ‘‘ business’ is meant “ prostitution.”” But 
soliciting in some form is an indispensable preliminary to 
prostitution—it is part of ‘‘ carrying on business.” A refresh- 
ment house to which all have equal access may not, for certain 
purposes, be a “* public place ’’; but it is certainly not “* private ”’ 
in the ordinary sense of the word. We can hardly credit that 
the Committee favours an increase in the use of refreshment 
houses by prostitutes in order to “find their customers.” 
Paragraph 351 needs elucidation. 

So, too, does Chapter X—which deals with living on the 
earnings of prositution. The tone is markedly generous: “‘ In 
the main the association between prostitute and ‘ ponce’ is 
voluntary and operates to mutual advantage.’’ But what about 
the advantage of society? The Committee goes*on to say that 
it does not “‘condone exploitation,’ but at once eases the 
impact of this by saying (para. 306) that “it is in our view an 
over-simplification to think that those who live on the earnings 
of prostitution are exploiting the prostitute as such. What they 
are really exploiting is the whole complex of the relationship 
between prostitute and customer.’”’ Does this make the situa- 
tion any better? The lady members of the Committee sign a 
reservation on this question. To this, and to the longer one 
signed by Mr. James Adair, O.B.E., we refer our readers. 
They will then discover that the questions which have emerged 
in this article arise from no querulousness, but from the very 
arguments of the Committee. The search for the answer to 
these questions is bound to take time. This is not an occasion 
for rushed decisions. The public good is very deeply involved. 

G.C. 


A GUN? 


By N. MARCH HUNNINGS, LL.M.., Barrister-at-Law 


The case of R. v. Lane reported briefly in The Times for 
June 18, 1957, raises an interesting question of definition 
under the Gun Licence Act, 1870. 

The defendant, Michael Charles Lane, bought a harpoon 
gun for use underwater by a swimmer wearing fins, snorkel 
tube and goggles in the manner recently popularized in the 
Mediterranean by Cmdr. Jacques Yves Cousteau of the French 
Navy. The defendant had accidentally discharged the weapon 
(which took place by the release of a spring) on a Devon 
beach thereby injuring the leg of a nearby youth. He was 
charged with using a gun without a licence under the Gun 
Licence Act, 1870, and, in spite of assurances from reputable 
sports equipment dealers and from a firm of gunsmiths who 
had consulted the metropolitan police (firearms branch) that 
no such licence was necessary, Mr. Lane was convicted by the 
Plympton magistrates and fined 10s. 

In the absence of a fuller report it is puzzling to reflect on 
what grounds the magistrates could find a “ harpoon gun ” to 
be a gun within the meaning of the Act, otherwise than 
through the misleading nomenclature. The Firearms Act, 
1937, s. 32 (1) defines a firearm as “any lethal barrelled 
weapon of any description from which any shot, bullet or 
other missile can be discharged” and exempts (s. 32 (2)) from 
the statute both a smooth bore gun having a barrel not less 
than 20 in. in length, i.e. “‘ from the point where the charge 
is exploded on firing” and an air gun, air rifle or air pistol 
not declared to be specially dangerous (s. 16). 

The Gun Licence Act, 1870, s. 2, defines a gun as “ a@ firearm 
of any description, and an air gun or any other kind of gun, 
from which any shot, bullet, or other missile can be dis- 
charged.” 


There would thus appear to be three relevant factors in- 
volved: a barrel, a projectile, and a means of propulsion of 
the latter. 

The projectile can be disposed of quite shortly. Both 
statutes use the term “shot, bullet, or other missile,” and 
although both shot and bullets consist of lumps of lead or 
metal roughly shaped, usage would not seem to exclude more 
sophisticated objects such as a spear or harpoon since it is the 
nature of the gun itself rather than the missile it projects 
which determines its nature, and name. 

However, it would seem that whatever missile be used it 
must be projected from inside the gun. Except in very recent 
years such weapons have always been regarded as consisting 
in large part of a firing mechanism and of a barrel, i.e. a 
hollow tube along which the missile is sent. Consequently if 
the harpoon were to rest inside the barrel, as is the case with a 
whaling harpoon, it would meet this requirement of the Acts. 
If, however, it merely rested on the top of a guide rail it would 
no more make the weapon a gun than would a crossbow or a 
spear-guide. 

But it is the third requirement which is of primary impor- 
tance. Neither Act specifically mentions the means of pro- 
pulsion, but it is implicit in the very term “firearm ” and in 
historical usage of the term “ gun” that some form of explo- 
sion must provide the motive power. This is supported by 
s. 32 (2) of the Firearms Act in its definition of “length” 
as the distance from the point where the charge is exploded on 
firing and by the first definition of “gun” in the Shorter 
Oxford Dictionary (1933 edn.) as “ a weapon consisting essen- 
tially of a metal tube from which heavy missiles are thrown 
by the force of gunpowder, or (in later use) by explosive force 
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of any kind...” The only case reported on the question 
of definition, Campbell v. Hadley (1876) 40 J.P.N. 756* is con- 
cerned with a firearm which fulfils all the above requirements, 
the only doubt being whether a seven in. pistol capable of 
lethal effect was a mere toy or not. Other cases are all con- 
cerned with traditional firearms.t Were this not the case the 
Act could be held to cover pop-guns and blow-pipes or even 
perhaps high-pressure hosepipes. 

Thus we reach the conclusion that a firearm must discharge 
a projectile through a hollow barrel by means of explosive 
force. A gun includes a firearm, but it also has a wider mean- 
ing extending to an air gun. The latter, however, fulfils all the 
above requirements except the last and even here the differ- 
ence is not great. For an air gun is powered by the expansion 








* Per Grove, J.: “. . . Having seen the pistol we are both of 
the opinion that it was not a mere toy but a firearm. It is only of 
small size for the pocket but nevertheless when fired it might be 
fatal at a distance . . .” (My italics.) 

+t Asquith v. Griffin (1884) 48 J.P. 724; Commissioners of 
Inland Revenue v. Goodfellow (1881) 45 J.P. 588. See also “ Gun 
Licences,” an article in (1898) 62 J.P.N. 35. 


THE DESCENT 


By ELLIOT FITZGIBBON, 


It is now 10 years since the Town and Country Planning 
Act, 1947, was passed. A leading article in The Times of 
July 1, 1948, the date when the Act came into operation, 
stated that “Success depends wholly on the quality of the 
planner’s work and the extent to which it is made the affair 
of the community, not merely of its officials” and that “ the 
new system assumes a national policy . . . which is con- 
sistent . . . and takes for granted equal realism and imag- 
ination ” without which it “will come to be regarded as no 
more than an irksome additional impediment to the individ- 
ual’s freedom.” 

Now, after 10 years, during which the very foundations 
of the Act, in the Uthwatt Scheme for expropriation of 
development rights, have been torn up, it is manifest that 
while the hopes were dupes the fears were not liars. The 
whole system of planning control as now established under 
the 1947-1954 Acts is already widely regarded not only as 
“an irksome additional impediment to the individual’s free- 
dom,” but as a well nigh intolerable infliction of arbitrarily 
exercised despotism. As such it has for the past few years 
come under heavy attack from eminent members of the legal 
and technical professions concerned, but in addition it has 
recently been denounced in the strongest terms by one of 
the highest practising authorities in the arcanum itself ; and 
this, if amy remedy whatever is to be found, demands an 
examination and explanation of the cause. The following 
paragraphs are designed to meet this need. 

The meaning of the term “town planning” was self- 
evident—at any rate to those engaged in the subject—for 
about 20 years after the passing of the Act of 1909. But for 
the first 10 years of this period it was of no practical import- 
ance what it meant, for it was found impossible to give any 
practical application to the intentions of the Act. 

This article is not concerned with town planning generally, 
but with the method of control now exercised under powers 
contained in the Town and Country Planning Act, 1947: that 
is to say with the present obligation to obtain a local auth- 
ority’s permission to develop, or permission from the Min- 
ister of Housing and Local Government upon appeal, and 
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of compressed air which is closely analagous to the expansion 
of gases of a true firearm. The Gun Licence Act also applies 
to “any other kind of gun” but this, although apparently 
wide, is circular and does not help to define a gun unless we 
assume it to mean a weapon as closely analagous to a firearm 
as is an air gun. 


In the light of this, how can a harpoon gun be brought 
within the Act ? Clearly it is called a “ gun” by its manu. 
facturers because it is shaped roughly like a rifle or carbine 
and the missile is released by trigger action. But neither of 
these is sufficient to classify the weapon and a trigger is cer. 
tainly unnecessary. For it is very probable that an electronic. 
ally operated gun fired by a press button would come within 
the meaning of the Act; while trigger action can be and js 
used for crossbows or even a catapult. A weapon powered by 
a resilient spring-like action as is a bow, crossbow or catapult 
is not a gun and cannot be unless by a distortion of the 
English language as yet uncountenanced by the courts. That 
being so, a harpoon “ gun’ powered in the same way cannot, 
it is submitted, be a gun. 


OF PLANNING 


O.B.E., M.A., B.A.L., M.T.P.I. 


with the evolution of this obligation from the original per- 
mission for interim development, which was based upon a 
wholly different idea. 


The story of interim development may be simplified for the 
present purpose. 


It sprang originally from s. 58 of the Housing, Town Plan- 
ning, etc., Act, 1909, which provided compensation for injur- 
ious affection by a town planning scheme, while subs. (5) of 
that section excluded injurious affection to things done after 
the local authority had applied to the Local Government 
Board for authority to prepare a scheme. Section 42 of the 
Housing, Town Planning, etc., Act, 1919, removed the neces- 
sity for obtaining the Board’s authority to prepare a scheme; 
the local authority could simply resolve to do so. 


It was really consequential upon this that s. 45 of the Act 
of 1919 modified s. 58 (5) of the Act of 1909 (which, as just 
stated, had excluded compensation for injurious affection in 
certain cases), by restoring the right to compensation, if the 
local authority had given permission for the thing in question 
to be done after the passing of their resolution to prepare 
a scheme. 


These provisions were repealed and re-enacted in con- 
solidated form by the Town Planning Act, 1925, and re 
enacted (to more or less the same effect) but in much more 
complicated form, by the Town and Country Planning Act, 
1932. In this Act, s. 10 provided for interim development 
permissions (to operate where a resolution to prepare 2 
scheme had been passed), and compensation could be 
claimed for ultimate injurious affection by the scheme, when 
made, because s. 53 enacted that development so permitted 
was to be deemed “existing,” for purposes of other pro- 
visions in the Act which allowed compensation for existing 
buildings or existing uses injuriously affected by the scheme. 


It was some years after the introduction of “ permission” 
by the Act of 1919, but certainly before the passing of the 
Act of 1932, that the great discovery (from the planner'’s 
point of view) was made, that a local authority could pass 
a resolution to prepare a scheme, affecting its whole area, 
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and need not hasten to do more. The effect was to expose 
all development to the danger of being altered or removed 
without compensation at some future date (when the scheme 
matured), unless permission to develop in the interim was 
given. Thus permission for interim development, as con- 
ceived in s. 45 of the Act of 1919, came to be more and more 
widely exercised, wholly misunderstood, and widely abused 
for another 20 years. It is important to recognize, however, 
that it was at this point in the development of planning 
legislation that the word “control” came into the system 
and, by degrees, into general use, and infected the whole con- 
ception of planning in relation to urban growth. By 1932— 
and, indeed, for another seven years after that—“‘ interim 
control” was in almost complete and unfettered command 
of the whole field of planning enterprise and activity; and 
io such an extent, and to such manifest advantage and 
satisfaction of the local authorities using it, that it was impos- 
sible to persuade them to give it up in exchange for the 
much more restricted powers of control which was all they 
could have had under properly drafted and duly approved 
operative town planning schemes as prescribed by the Act and 
the regulations. 

But in due course a code of “ model clauses ” was evolved, 
so elastic in their character as to make little difference to 
the local authorities in the exercise of their new-found dis- 
cretionary powers; and from that date, 1939, statutory town 
planning schemes complying with the regulations (if not with 
the spirit and intentions of the Act) began to pour in for 
Government approval. This avalanche, which bade fair to 
overwhelm the Ministry responsible at that date, was how- 
ever abruptly diverted, first into the cellars of the Ministry, 
and afterwards into limbo, by the outbreak of the Hitler 
War. 

But the conception of discretionary control, or control by 
consent, was not to be allowed to perish in the conflagration, 
and this was soon to be given a new and vigorous lease of 
life under a new and more comprehensive term “ planning 
control” in the Town and Country Planning (Interim Devel- 
opment) Act, 1943. The term “ planning control” was not 
used in the Act itself, but it was freely used in the statutory 
rules, circulars, and other documents published in relation 
thereto. 

The purpose of the Act of 1943 was to oblige every locai 
authority in the kingdom to take willy-nilly, and to exercise, 
planning powers, or “ planning control” as described above, 
whether or not technically or financially competent to exer- 
cise them; notwithstanding that, as was well known, and 
even stated in an official circular, the great majority of them 
were neither willing nor able. It was, however, piously if 
extravagantly hoped that the numerous, manifest, and for- 
midable difficulties and objections would be overcome by 
various devices, from peaceful persuasion to “ the big stick ” ; 
but the war was still raging and, so far as could be discerned, 
sill a long way from being ended; almost everybody cap- 
able of giving useful thought to the subject was fully occu- 
pied with more serious and urgent matters, and there was no 
parliamentary opposition to look such a gift horse in the 
mouth. The Act thus had an easy passage to the statute 
book. Hardly anybody outside “ planning” circles realized 
what was being done. The Justice of the Peace and Local 
Government Review pointed out some years ago that a 
tevolutionary change had taken place in the method, and 
indeed in the whole principle of control by local authorities 
of building and development, and that the public did not 
know. For practical purposes, the control exercised before 
the Act of 1943 began with the Public Health Act, 1875. 
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True, similar powers had been given by the Public Health 
Act, 1848, and still earlier by some local Acts, but those 
powers were almost a dead letter until enlarged and re-enacted 
in ss. 157 and 184 of the Act of 1875, to be followed in 1877 
by the issue of model byelaws for new streets and buildings 
by the Local Government Board. Section 157 gave byelaw- 
making powers to local authorities ; s. 184 required confirma- 
tion of these and other local byelaws by the Board (which 
had been established in 1871), and the Board was forbidden 
by the section to confirm unless the byelaws had been adver- 
tised in the locality affected, and placed upon deposit for 
public inspection so that objections could be sent up to the 
Board. From the earliest circular it issued on the subject the 
Board was insistent upon certainty as the fundamental prin- 
ciple of byelaws: the statutory obligation to advertise and 
deposit byelaws for inspection would (the Board consistently 
maintained) be rendered meaningless, unless every byelaw 
told the person affected plainly what he must or must not do, 
and unless it was, after it became law, enforced according to 
its terms. Undue rigidity, when found to occur in the 
operation of byelaws, as in course of time it did occur, was 
to be met by amendment of the byelaws, not by discretion- 
ary waivers; deficiencies and omissions, which were also 
found (of necessity) as experience was gained, were equally 
to be met by amendment, not by discretionary requirements 
superimposed upon the certain provisions printed in the bye- 
laws, and (especially in the present century) the Board’s 
model byelaws were subjected to a steady process of revision 
and reissue. This process was continued when the Minister 
of Health took over the Board’s powers in 1918, and in fact 
went on after as well as before the relevant provisions of the 
Public Health Act, 1875, had been largely superseded by (re- 
enacted) provisions in the Local Government Act, 1933, and 
the Public Health Act, 1936. This idea that certainty, as 
distinct from discretion, must be the fundamental principle 
in controlling building and development was not confined to 
the responsible department in Whitehall. It was enforced 
also by the courts—Lumley and other text-books name a 
succession of cases in which mandamus was granted, com- 
pelling local authorities to approve plans complying with 
their byelaws. By way of contrast to the new discretionary 
control introduced in 1943, it is worth noticing that in some 
of these cases the proposals which came before the High 
Court could hardly have been approved on merits (some were 
defective in regard to sanitation; others in regard to the 
situation of a building by reference to traffic), but 
“approval” in terms of the Act was ordered by the High 
Court because the plans did not contravene any positive 
enactment. 


This position was not interfered with by the Housing, 
Town Planning, etc., Acts, 1909 and 1919. Those Acts, as 
stated earlier in this article, provided for the making of town 
planning schemes which would themselves be positive enact- 
ments; they would to some extent supersede byelaws under 
the Public Health Act, 1875, particularly as a means for 
determining the lines of roads and arrangement of building 
plots (where byelaws under the Act of 1875 could go no 
further than fix the level, width, and mode of construction 
of new streets) but the developer would still be told what he 
might or might not do by reading the scheme, not by asking 
what were the ad hoc wishes of some public body. A town 
planning scheme was expected to take a long time in prepara- 
tion, and meanwhile a plan for a new street or new building 
which complied with the council’s byelaws could not be re- 
jected because its proposals, when carried out, would in 
course of time contravene the scheme. The intended scheme 
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was no ground for the High Court to refuse mandamus if 
the plan were disapproved. Even the Town and Country 
Planning Act, 1932, when amplifying the provisions about 
interim development, did not take away the developing 
owner’s right to go ahead in accordance with the existing 
law, as contained in other statutes or in byelaws, or to obtain 
a mandamus to compel approval of his plans if lawful. It 
merely said, as had the earlier Acts, that if the work he 
carried out was found to contravene the planning scheme 
when that scheme was made it might (though it was lawful 
to begin with) be pulled down or removed without compen- 
sation to him, unless permission for interim development had 
been obtained. This “ permission” (not very aptly so-called) 
was still not obligatory; the prudent developer applied for 
it as an insurance, in a case where the risk of having his 
building pulled down or his other work removed without 
compensation was important to him. He might, however, 
consider an application for permission to be not worth the 
trouble and delay involved, where no planning scheme 
seemed likely to become operative for many years, or where 
“ development ” was something transitory. It was indeed a 
stock complaint of planners that the sanction attached by the 
Act of 1932 to developing without interim development per- 
mission was not effective to prevent many ways of using land, 
which were unsightly or insanitary or otherwise objectionable, 
but were not illegal. 


This complaint was one of the sources from which sprang 
the novel conception embodied in the Act of 1943, that it 
should be made an offence to develop by building or other- 
wise, without the local authority’s permission. The creation 
of this offence destroyed the older conception, that the legal 
provisions by which building and development were governed 
should be ascertainable by looking at a legal document, 
which document would be enforceable in legal proceedings 
against the local authority not less than against the individual. 


Even outside planning circles it was no doubt generally 
understood and agreed by thoughtful people, as early as 1943, 
that some legislative and other preparations must be made 
for post-war development and re-development. Various steps 
to this end had already been taken—some of them savouring 
of the marvellous—such as the transfer of Government plan- 
ning functions and authority from the Ministry of Health to 
the Ministry of Works, before being given to a separate and 
newly-created and self-contained department, under a Min- 
ister charged to “secure consistency and continuity in the 
framing and execution of a national policy with respect to 
the use and development of land.” The Act of 1943 was the 
first offspring of this curious alliance, and the regional plan- 
ning officers and their colleagues and assistants were all soon 
busy on intensive efforts to rear it, and to ensure that it 
would get a decent start in life as a stripling, and a reason- 
able chance of healthy life thereafter in maturity. 


But it was not to be. The doctors and nurses were soon 
busy on it, and when the war came to a sudden and to some 
extent unexpected end, and when the consequential jubila- 
tions had been followed by an even more sudden and much 
more unexpected downfall of the Churchill administration, 
quite different ideas took possession of the corporate govern- 
mental mind. 


The Act of 1943 had endowed every local authority in the 
land, from the most poverty-stricken and unpopulated rural 
district council to the wealthiest and most densely populated 
boroughs which had not already taken planning powers by 
resolution with interim development control as described 
above, which, as already pointed out, had come to be 
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regarded as “planning control” in general, exercised as 
“controi by consent” or “discretionary control,” and had 
been enjoyed by many local authorities for over 20 years 
already. 

But the Act of 1943 had been passed by the war-time 
coalition Parliament, and the circulars and statutory instrv- 
ments which were issued in due course to explain and 
implement the Act laid particular emphasis on the point that 
it was an interim development Act, and that the interim was 
only pending the preparation of statutory town planning 
schemes. 

Now one of the important distinctions between “ planning 
control” as exercised under interim control and as exercised 
under an operative town planning scheme was that under 
interim control only an applicant aggrieved by a refusal of 
planning permission could appeal to the Minister, but under 
an operative town planning scheme any party aggrieved by 
a local authority’s intention to approve an application could 
also appeal. 

But of course the main difference was that under interim 
control this right of appeal against a refusal of planning 
permission was the sole restriction on an otherwise wholly 
unrestrained discretionary power which could be exercised 
arbitrarily, whereas under an operative town planning scheme 
there were numerous restrictions and restraints, in addition 
to a right of third party appeal, so that control was under the 
rule of law, and arbitrary exercise of the power was not 
possible. 

The problem therefore which the new Government had 
to solve was this. A system of discretionary power was on 
the statute book, and had been in operation over a wide field 
for 25 years. Why should it be given up? True, the system 
had been established as an interim system, and there was 
never any intention by the Government which passed the 
Act that it should be anything else: nobody ever supposed 
that Parliament could have been persuaded to pass such a 
measure as a permanent system of control. For one thing, 
as a system of control it had been strengthened and fortified 
by the Act of 1943 to a degree beyond all comparison with 
what it had been in the 24 years of its existence before that 
date—quite apart from its extension by that Act to the entire 
kingdom—in that the enforcement provisions of an operative 
town planning scheme, which enabled a local authority to 
demolish non-conforming buildings or works, and to termin- 
ate unauthorized uses of land without payment of compensa- 
tion, were now made available to all local authorities in 
relation to any building or use established without interim 
consent. And this with no worked-out town planning 
scheme, or development plan, or any other worked-out, 
tested, or even clearly conceived intentions as to future 
development or re-development by which to justify such 
drastic actions. 

But during the war, while planning control had, to all 
intents and purposes, of necessity lapsed—since there were no 
officials free from more urgent and important responsibilities 
to bother about it—unauthorized non-conforming buildings, 
works, and uses sprang up in thousands, and in almost every 
town and village in the land, and even in the most rural 
situations. These “ war-time contraventions ” were dealt with 
under a special Act, the Building Restrictions (War-time Con- 
traventions) Act, 1946, which need not be referred to any 
further in the context of this article, except to mention that 
this Act added some emphasis to the provision of the Act 
of 1943 which made all buildings, works, and uses established 
without an interim planning permission contraventions which 
could be demolished or terminated without compensation. 
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Such then was the condition of affairs in the field of town 
and country planning in 1945. The system, and even the 
very conception, of “ planning ” had given way to the entirely 
different system and conception of “planning control,” a 
system of discretionary control, or arbitrary power, wholly 
outside the bounds of the rule of law, and unrestrained even 
by any generally recognized code of settled principles, and 
it was with this ball at their feet that the Government of 
the day set about the task of drafting a new Act, which 
would establish this temporary or “interim” system as a 
permanent form of control. For the statutory town planning 
schemes with their rights of third party appeal and other 
restraints, solely in anticipation of which these temporary 
discretionary powers had primarily been conferred upon 
jocal authorities, were no longer to be necessary under the 
Town and Country Planning Act, 1947. Instead there were 
to be (after a lapse of some years) flexible and changeable 
“development plans,” ostensibly based upon a massive 
accumulation of duplicated geographical, statistical, and other 
survey and research material, which only few with specialized 
training could handle, and fewer still understand or make 
any use of. 


But these development plans, though prescribed in such a 
manner as to counterfeit the old statutory town planning 
schemes, Were not intended to provide any of the restraints 
or other safeguards which were embodied in town planning 


schemes—albeit even these had been whittled down by a code 
of model clauses designed to go as far as was possible in 
that direction. 


“Planning control” under the Act of 1947 has ceased to 
have any relationship to “planning” in the dictionary or 
any other sense of that term; and the “ development plans ” 
laboriously prepared, voluminously presented, indefatigably 
advertised, minutely scrutinized, and publicly analysed and 
criticized at formal inquiries, with scores of legal and tech- 
nical experts taking part, are for the most part nothing better 
than elaborately overloaded and pretentious stage props, de- 
signed to draw attention away from the poverty of the plot. 
In addition they are in many cases demonstrably impractic- 
able, technically, financially, and in other respects. They 
serve only as a cloak for the nakedness of a system of 
arbitrary and despotic bureaucratic power which has come 
to be known—and dreaded—as “ planning control,” the con- 
ception, gestation, and ultimate birth of which have been 
roughly traced above, and which cannot, on any impartial 
examination, escape the condemnation which in justice 
awaits deception and futility alike, and with all the greater 
severity and justification wherever high hopes and simple 
faith have been mocked in disillusion. 


“ The strength of sin is the Law.” 
St. Paul. 


MISCELLANEOUS INFORMATION 


REPORT ON WAR PENSIONERS 

The annual report made jointly by the Minister of Pensions 
and National Insurance, the Minister of Health and the Secretary 
of State for Scotland concerns the administration of war pensions 
and the provision of medical and surgical treatment for war 
pensioners. At the end of 1956 the Ministry were paying nearly 
840,000 war pensions. Of these about 364,000 were for the 1914 
war and 476,000 for the 1939 war. The total included about 
601,000 disablement pensions, 158,000 widows’ pensions and 
80,000 pensions for parents, orphans and other dependants. 

Slightly fewer disablement pensioners sought the aid of the 
welfare officers of the Ministry than in 1955 but the number of 
widows helped increased substantially. A considerable proportion 
of the varied problems brought to welfare officers by the disabled 
concerned matters other than financial need and in an increased 
number of instances welfare officers were able to help pensioners 
by discussion and advice, or by enlisting the aid of other statutory 
and voluntary services. A feature of this work is the extent of 
the co-operation from all those engaged in services which could 
help war pensioners. Unemployment difficulties made up only 
about six per cent. of the problems, the same figure as in 1955. 
But with the less acute shortage of labour and the recession in 
certain industries it became harder in some areas to get suitable 
jobs for pensioners who are limited in the kind of work they are 
able to do. The Ministry of National Insurance statistics show, 
however, that during 1956 there was no marked increase in the 
number of ex-service men registered as disabled persons who were 
unemployed. Among pensioners who approached the welfare 
officers the number who were still seeking employment at the 
end of the year was smaller than in 1955. 

Members of war pensions committees and other voluntary 
workers continued to pay friendly visits to the seriously disabled. 
Reports were made on about 27,000 visits to some 19,000 of these 
Pensioners during 1946 but it is known that many visitors keep 
i more frequent touch with pensioners. The requirements of the 
wives of “ homebound ” pensioners were not overlooked and some 
were given much needed holidays while their menfolk were 
looked after. In addition, a free holiday was given to some aged 
Pensioners to enable them to remain in their own homes as long 
4 possible. But it was sometimes difficult to find suitable accom- 
modation for these for whom other arrangements had to be made. 

Mention was made in the previous year’s report of plans to 
get in touch with all war widows aged 70 or over. The aim was 


to see if they would welcome a friendly visit and, if so, whether 
help of any kind was needed. During 1956 over 47,000 invita- 
tions were sent to these widows and 11,500 replied saying that 
they would welcome calls. Various voluntary organizations, 
including old people’s welfare committees, helped in this useful 
work. Reports on the 10,250 widows so far visited give a picture 
of their circumstances and special needs. About 43 per cent. said 
they had no immediate financial or other needs, but welcomed the 
visit for its own sake. Sixty-four per cent. said they would like 
further friendly visits. Some 30 per cent. had financial or 
material needs for which help was sought from statutory and 
voluntary sources mainly for items such as clothing, bedding and 
other household requirements. A considerable proportion of 
widows aged 70 or over have some income in addition to their 
war pensions and are not generally eligible for national assist- 
ance. For a good many of these widows it was possible to 
arrange for help from other sources. About half the widows 
visited were living alone, the rest with friends or relatives. Apart 
from financial difficulties there were about 2,200 miscellaneous 
problems which could be met by local authorities, local voluntary 
organizations or a “ good neighbour” service. Twenty-one per 
cent. of the widows were helped in this way. These needs 
included such things as help with shopping and odd jobs, “ meals 
on wheels,” housing questions, home nursing and aids for the 
infirm. A permanent procedure has now been adopted whereby 
every widow reaching 70 years of age is sent a letter inquiring 
whether or not she would like someone to call. 

The report shows that the number of war orphans for whom 
the Minister has a special responsibility under the War Orphans 
Act, 1942, continued to fall and at the end of the year was about 
4,300. These children are visited regularly by childrens’ officers 
stationed in the local war pensions offices. The re-uniting of 
children with their mothers who earlier had abandoned or 
neglected them or with other members of their families is a con- 
tinuing feature of the work and one which presents difficulties 
owing to divided loyalties and attachments. Another most im- 
portant aspect of the childrens’ service is that relating to war 
widows who are unable to bring up their children unaided. By 
giving timely advice and securing the necessary help for these 
mothers the childrens’ officers usually succeed in keeping the 
children in their own homes. 

War pensions for disablement or death are paid irrespective 
of the countries in which the pensioners choose to live. The 
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Ministry is responsible for providing medical treatment, appli- 
ances, etc., needed by disabled war pensioners living overseas 
except in the Irish republic where it is the responsibility of the 
Ministry of Health. During the year 1,639 pensions were trans- 
ferred for payment overseas mainly to Canada, the United States, 
Australia and New Zealand. 


SCHOOL MEDICAL INSPECTION 


In his report for 1956 the principal school medical officer for 
Glamorgan (Dr. W. Evan Thomas, M.B., D.P.H.) points out that 
routine medical examination of school children was the basis of 
the school health service when it was introduced half a century 
ago. As he says, it would be easy to enumerate all the benefits 
that have ensued from these examinations, but he suggests that 
the time has come when one should not look so much to the 
past as to the future. He is of opinion that a critical review of 
the service would be timely. The original intention of the routine 
medical inspection was to detect defects, but today it is rare that 
a defect first comes to notice at these school inspections. He thinks 
one should consider whether the time of school doctors could be 
more profitably spent. It may be that doctors should concentrate 
more on the medical examination of children whose educational 
progress has been adversely affected by some medical condition, 
physical or mental. The school doctor should be the adviser to 
the teaching staff and it is very essential that there should be a 
very close liaison between the school health service and education 
services. Dr. Thomas suggests that the time may soon come when 
children examined at school would only be those who are referred 
by the teaching staff, health visitors, or parents and children who 
have frequent absences from school. These changes would not 
mean that the school doctors would visit the school at less fre- 
quent intervals but, on the contrary, to work effectively they 
would entail more frequent contact with the schools. He sug- 
gests that it would be very advisable that a particular school should 
be visited by one doctor only who would become better known 
to the teaching staff and available to discuss with them the 
medical aspects ot their educational problems. It is not recom- 
mended in the report that there should be a sudden departure 
from the present system of school medical inspection but that in 
the first instance one of three routine inspections during a child’s 
school life be abolished and that the intermediate examination 
of the ten year olds could be the first to disappear. 


COUNTY BOROUGH OF BIRKENHEAD : 
CHIEF CONSTABLE’S REPORT FOR 1956 


The force has an authorized strength of 393 allocated as 
follows: Town divisions 303, docks 68, cargo supervision 22. An 
increase of 27 authorized in December, 1956, brought the total 
up to the present figure, and on December 31, the actual strength 
was 36 short of the authorized. The year was the most successful 
one for recruits since the war, 58 candidates being accepted out 
of 116 applicants. Improved pay and conditions of service and 
brighter prospects of getting housing accommodation have prob- 
ably been largely responsible for this more satisfactory result. 
Nevertheless, with the reduction of working hours to 44 per week 
the force is hard put to it to maintain all its services, since the 
change in hours is stated to be equivalent to a loss of manpower 
amounting to one eleventh of the authorized establishment. 

Women police are commended for their excellent work, and it 
is stated that their regulation of traffic has merited the approval 
of the general public. There are 10 police cadets and each has 
the advantage of being allowed to attend a month’s training 
course at the Liverpool Training School. 

The chief constable echoes the complaint of some of his col- 
leagues in wishing that thos: who in an emergency would be 
prepared to do duty as special constables would join that body 
_ when the regular police can spare time and men to train 
them. 

There is in this force a system of giving specialized training in 
detective work not only to the C.I.D. but also to police sergeants, 
so that the latter may be better able to guide and assist constables 
in their work. This, it is stated, has done a great deal to raise 
the general standard of efficiency. 

The chief constable stresses the importance of good relations 
between the police and the public whom they serve, and expresses 
his gratitude for the general support given to his force and for 
the many individual instances of co-operation and appreciation. 
To the minority who, probably from having fallen foul of the law 
in some way, are inclined to be apathetic or even antagonistic to 
the police he points out that the police do not make the law but 
that they have the duty, at times an unpleasant one, of seeing that 
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it is enforced. The public have made good use of the emergency 
call system, but are requested not to use it for trivial occurrences 
which do not merit urgent police attention. 

Vehicle parking, apart from the let-up due to petrol rationing, 
has become a major problem particularly in the main shopping 
areas. There has been a persistant abuse of the parking facilities 
in some. streets by leaving cars for longer than the authorized 
limit, and it is remarkable that shopkeepers themselves offend in 
this respect and then complain that potential customers cannot 
find space to park their cars. They are urged to realize that in 
their own interests they should make a substantial contribution 
to the solution of the problem by ceasing to think of themselves 
as a privileged section of the community “entitled to abrogate 
the common law rights related to reasonable use of the highway.” 

There were a total of 1,684 accidents, 21 more than ip 
1955; but the casualty figures were the lowest for 10 years, 
the total of 327 being 206 less than in the peak year of 1950, 
The causes of accidents are analysed and it is interesting to note 
that in the total number attributed to drivers and cyclists the 
three largest contributors are crossing without due care at a 
junction 135, inattention or attention diverted 93, turning right 
without due care 88. Seventeen persons were prosecuted for “ s. 15” 
offences, and of these 14 were convicted and three acquitted. 

There was an increase of 240, to a total of 1,906, in indictable off- 
ences. Nine-hundred and eighty-eight were detected, a percentage of 
51.8. The chief constable states that a large part of the increase was 
in offences classed as “ non-preventable.” Five hundred and thirteen 
juveniles were responsible for the commission of indictable offences 
and of these 327 were prosecuted and 186 were cautioned. These 
figures show that the decrease in juvenile delinquency which was 
apparent in 1953 has been maintained. Details are given about 
the results of attendance centre orders. The centre was opened 
in August, 1953. Since then 122 juveniles have been ordered to 
attend there and of these only 21 are known since to have com- 
mitted further offences. The chief constable expresses the opinion 
that the present maximum period of 12 hours’ imprisonment is 
insufficient and thinks that 18 or even 24 hours would produce 
better results in some cases in which those concerned were just 
showing signs of reformation when their 12 hour period ended. 
He adds a comment which we heartily endorse. “It is apparent 
that when parents are prepared to co-operate actively in the re- 
formation of their children goods results are obtained in almost 
every instance.” 


ROAD ACCIDENTS, 1956 


Casualties on the roads of Great Britain in 1956—more than 5,000 
killed, 62,000 seriously injured and 200,000 slightly injured—showed 
no signficant change compared with 1955. Fewer people were killed 
but more were injured than in the previous year. Details of the 
casualties are given by the Ministry of Transport and Civil Aviation 
and the Scottish Home Department in the annual booklet “ Road 
Accidents, 1956.” 

The figures are compared with those for 1955 in the following table: 





Increase (+) or 


| 











| 1955 | 1956 Decrease (—) 

 m™ | & 

Killed irs -- | S506 | 5,367 —1599 | -3 

Seriously injured .. {| 62,106 | 61,455 —651 | —1 

Slightly injured =... | 200,290 | 201,138 +848 +i 
Total | 267,922 | 267,960 + 38 





It is estimated that, despite a wet summer and two months of fuel 
restrictions in November and December, traffic over the year as a 
whole rose by three per cent. 

The number of children killed in 1956 was 64 per cent. less than in 
1955 and the total of casualties to children decreased by 34 per cent. 
Compared with the corresponding months of 1955 deaths of children 
fell by 214 per cent. during the ‘“‘ Mind that Child” Campaign in 
September, October and November, 1956. 

An interesting point revealed by the figures is that vehicles are 
more likely to skid on wet roads in summer than in winter. Motor- 
cycles are particularly vulnerable. 

The figures also show clearly that motor-cyclists and pillion passen- 
gers wearing crash helmets are less vulnerable to fatal injury than 
those not doing so. 

According to the police, turning right carelessly and crossing road 
junctions without due care continue to be the two main faults of 
motorists and pedal cyclists involved in accidents. 
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CXXI 
PERSONALIA 


APPOINTMENTS 


Mr. Dudley Frank Brook, A.I.M.T.A., former deputy borough 
treasurer, has been appointed borough treasurer for the county 
borough of Burton upon Trent to succeed the late Mr. A. 
Broughton. 


Mr. Ronald Claud Lewis, chief accountancy assistant to Ayles- 
bury, Bucks., borough council, has been appointed deputy borough 
treasurer to Wrexham, Denbighshire, borough council in succes- 
sion to Mr. William Moat, recently promoted borough treasurer 
following the retirement of Mr. Cyril Morris. 


Mr. Walter Arthur Bishop has been appointed an assistant official 
receiver for the bankruptcy district of the county courts of Croydon, 
Guildford, Kingston-upon-Thames, Slough and Wandsworth, also 
for the bankruptcy district of the country courts of Aylesbury, Banbury, 
Brentford, Chelmsford, Edmonton, Hertford, Newbury, Oxford, Read- 
ing, St. Albans and Southend. This appointment, announced by the 
Board of Trade, took effect from September 16, last. 


Mr. Michael John Todhunter has been appointed a probation 
officer with Surrey combined probation area, to succeed Mr. G. Bevis, 
following the latter’s resignation. Mr. Todhunter is, at present, 
attached to the Beacontree division of Essex. 


Mr. S. A. Lloyd and Mr. F. W. S. Taylor have joined the Hampshire 
probation service. Mr. Lloyd had been serving as a probation officer 
in the London area and with Hampshire will be responsible in the 
first instance for the Winchester city court probation work, sub- 
sequently being attached to Alresford. There he will succeed Mr. R. 
L. T. Cracknell, who has emigrated to Canada. Mr. Taylor will also 
succeed a Canadian emigrant, Mr. R. E. Fox, as liaison officer to 
quarter sessions and Assizes, in addition to his duties as probation 
officer at Romsey and Winchester division courts. Mr. Taylor was 
formerly attached to Feltham, Middlesex magistrates’ court and 
commenced with Hampshire on September 2, last. Mr. Lloyd started 
his duties on September 16, last. 


RETIREMENTS 


Mr. Frank H. King, deputy clerk to Newport Pagnell, Bucks., rural 
district council, is retiring after 30 years’ service. 


Mr. H. S. Price, chief constable cf Bradford, is to retire on 
November 30, next, when he will have completed 45 years’ service, all 
with Bradford police force. Mr. Price joined the Bradford force 
in 1912 at the age of 20 and subsequently occupied every rank 
between constable and chief constable. In the space of three years 
he was appointed acting sergeant and was confirmed in that rank four 
years later. After another two year’s service he was appointed inspector 
and after 13 years with the force became chief inspector. This was 
followed by successive appointments as superintendent six years later, 
chief superintendent in 1936, deputy chief constable in 1939 and 
chief constable in July 1940. Mr. Price holds the King George V 
jubilee medal (awarded him in 1935), the O.B.E. (1946), the King’s 
Police Medal (1951) and the C.B.E. (1956). 


REVIEWS 


The Law List 1957. By Leslie C. E. Turner. London: Stevens & 
Sons, Ltd. Price 35s. net. 


The general arrangement of the Law List is necessarily well 
known to our own readers. The present edition has no major 
alterations. (It will be remembered that a few years ago its form 
was recast and modernized, so as to include more matter in a 
book of the same size as before.) The main parts into which it 
is divided are “ Courts and Offices” covering 125 pages; a list 
of counsel covering rather more than 200 pages, including not 
merely the alphabetical list of members of the bar, whether or 
not they practise, but also provincial lists, circuit lists, and Chan- 
cery silks who have gone special. There then comes a list of 
solicitors, first according to the place where they practise and then 
alphabetically for the whole country, and there is an international 
section giving foreign and dominion representatives in London ; 
the Judges of the international courts; and a certain number of 
names of lawyers from overseas who practise in London or have 
London agents. It is scarcely necessary to say that the wise lawyer, 
in either branch of the profession, will see that the law list he uses 
18 correct, since deaths and retirements and changes of address 
May produce delay and embarrassment if old lists are used. 
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CIRCUITS OF THE JUDGES 


Notice—Civil and Divorce Business only will be taken 





BIRMINGHAM OCTOBER ASSIZE, 1957 


Stable, J. 
Jones, J. 
Collingwood, J. 


Commission Day 


Wednesday, October 2 BIRMINGHAM 








NOTICES 


A Votive Mass of the Holy Ghost (The Red Mass) will be celebrated 
on Tuesday, October 1, 1957 (the opening of the Michaelmas Law 
Term) at Westminster Cathedral at 11.30 a.m. in the presence of His 
Grace the Archbishop of Westminster. Celebrant: The Rt. Rev. 
Monsignor Charles L. H. Duchemin. Counsel will robe in the Chapter 
Room at the Cathedral. The seats behind Counsel will be reserved 
for Solicitors. Those desirous of attending should inform the 
Hon. Secretary, Society of Our Lady of Good Counsel, 6, Maiden 
Lane, W.C.2, so that an adequate number of seats may be reserved. 


On Wednesday, October 2, 1957, the Lawyers Christian Fellowship 
have arranged for a service to be held in the Temple Church at 6 p.m. 
It will be conducted by the Master of the Temple, Canon Firth and 
the sermon will be preached by the Reverend John Stott, M.A., Vicar 
of All Souls’, Langham Place. 

All lawyers, law students and visitors will be warmly welcomed. 








Grooms Crippleage 


és my home and livelihood 





Training, sheltered employment 
and a Home are provided for 
150 disabled women at Edgware. 


Also over 100 able-bodied needy 
children are cared for in John 
Groom’s Homes at Cudham, West- 
erham, Chislehurst and Thorpe Bay. 

This work is done in a practical Christian 


way without State grants or control. 
Legacies are an essential part of our income. 


37 SEKFORDE STREET, LONDON, E.C.I. 


John Groom's Crippleage—founded 1866—is not State aided. 
It is registered in accordance with the National Assistance Act, 1948 
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ANVIL CHORUS 


Brightest among our recollections of the early 1930’s emerge 
the surrealistic extravagances of the Brothers Marx. No famous 
Karl figures in their family tree; their art has little concern 
with the class-struggle, takes no account of the dictatorship of 
the proletariat, and owes nothing to the Hegelian dialectic. 
Their greatest work deals only incidentally with the power of 
Capital; its main activities centre upon its title—A Night at 
the Opera—a night that works up to an unforgettable climax. 
The management of the Metropolitan, in New York, are 
resolutely bent upon producing Verdi's I/ Trovatore. The Marx 
trio, for private reasons of their own, are grimly determined 
upon sabotaging that production. High above and behind the 
proscenium, Harpo at his maddest is swarming up the ropes 
and hanging from the pulleys of the back-drop, closely pursued 
by firemen and police. Upon the stage itself, valiantly singing 
against the hurly-burly, the principal tenor and soprano persist 
to the bitter end with their final duet; around them the mediaeval 
castle-walls slide slowly out of sight, to be replaced, in rapid 
succession, by a peanut-vendor’s stall, the gun-turrets of a 
battleship and a couple of tramcars at the depot. 


Such irrelevancies are a commonplace in that brand of humour 
which depends for its effect upon the juxtaposition of the incon- 
gruous, stemming in a direct line from Lewis Carroll and 
Edward Lear. In this kind of thing the rule of ejusdem generis 
ceases to apply. Shoes and socks and sheets and shirts would 
constitute a dull enough subject for conversation; but “ shoes 
and ships and sealing-wax, and cabbages and kings ”’ delights 
by its very incoherence. So does the behaviour of the Old 
Person of Anerley, whose conduct was strange and unmannerly; 
for he rushed down the Strand with a pig in each hand—a type 
of eccentricity that tickles our sense of the ridiculous by its very 
inconsequence. 

For some people Grand Opera, as an institution, seems to 
bristle with so many incongruities that they are unable to take 
the action seriously, whatever the beauty of the music, the 
excellence of the orchestra, or the high standard of the voices. 
The long-drawn-out pathos of the Liebestod, for them, is no 
more than a reminder that Tristan is an unconscionable time 
a-dying, singing all through his death-agony at the full power of 
his lungs; the conspirators in the Seraglio could have got their 
girl-friends out of the Pasha’s hands and safely on board ship 
without the slightest difficulty if Pedrillo had not stood idiotic- 
ally outside the harem for a precious quarter of an hour, bawling 
a serenade at the top of his voice and thus alarming the guards. 
And they will point to other episodes of a similar kind which 
(according to their ideas) destroy every vestige of verisimilitude 
in a hundred and one situations on the operatic stage. 

These objections serve only to demonstrate a woeful lack of 
imagination among the critics; there is no more validity in 
applying them to opera than to any other form of art. “ Straight ” 
plays have their conventions as well as music-drama; one might 
as well complain, at a performance of Hamlet, that people in 
real life do not soliloquize in blank verse, aloud, for 20 minutes 
on end; or protest, at the end of an evening of Oscar Wilde, 
Bernard Shaw (or even Mr. Noel Coward), that ordinary social 
intercourse does not involve the intrusion of an epigram into 
the conversation with every third remark. As Goethe has acutely 
observed, the chariot of Thespis is lightly-geared, fit only to bear 
the shadows and reflections of humanity. An excessive attempt 
at realism will wreck the delicate mechanism altogether; a 
slavish imitation of reality is not art. 


These reflections are prompted by the recent report of a 
strike by members of the chorus at Covent Garden and Sadlers 


Wells. Negotiations for an increase in pay have continued for 
many months; at the time of writing there is still a gap between 
the singers’ demands and the offers of the management. 
Attempts to settle the dispute by arbitration have so far proved 
unsuccessful. The singers are supported by their Union—the 
British Actors’ Equity Association; and although (as all law. 
yers know) Equity regards that as done which ought to be done, 
the opening of the Season may be subject to delay. 


The case of Bonsor v. The Musicians’ Union [1955] 3 All E.R. 
518 showed that even those who practise the most sublime of 
the arts are not free from involvement with trade-union rules; 
and the recent trade-dispute indicates that discords, both major 
and minor, may creep into the most harmonious of key-relations, 
It would perhaps have been appropriate if the work chosen for 
the First Night had been Georges Bizet’s Carmen, whose heroine 
worked in a cigarette-factory—an atmosphere better adapted 
to the activities of shop-stewards than the legendary background 
of Das Rheingold, which was to have opened the Royal Opera 
Season on September 25. Those, however, who look for veri- 
similitude on the stage of Covent Garden may find satisfaction 
in the fact that a good deal of trouble in that work—and, 
indeed, throughout The Ring—arises from the refusal of the 
giants, Fafner and Fasolt, to fulfil their building-contract and 
complete the construction of Valhalla, for the gods to dwell 
in, unless they are paid the full rate for the job and, moreover, 
in gold and no other currency. We can only express the pious 
hope that, by the time these lines are in print, the discord will 
have been resolved; and the housing and entertainment of the 
gods aloft, no less than of the occupants of the stalls below, 
satisfactorily ensured, without let or hindrance from such 


Marxian tactics as those which our opening paragraph recalls. 
A.L.P. 


NOTICES 


The next court of quarter sessions for the county of Cheshire will 
be held on Tuesday, October 1, 1957, at the Sessions House, Knuts- 
ford, commencing at 10.30 a.m., with the adjourned sessions meeting 
on Monday, October 7, 1957, at the Castle, Chester. 

‘The next court of quarter sessions for the county of Devonshire 
will be held on Tuesday, October 1, 1957, at 10.30 a.m., with the 
adjourned sessions on Tuesday, November 19, 1957, at 10.30 a.m. 

The next court of quarter sessions for the Isle of Ely will be held 
on Wednesday, October 2, 1957, at Ely. 

The next court of quarter sessions for the county of Cardigan will 
be held on Thursday, October 3, 1957. 

The next court of quarter sessions for the borough of Folkestone 
will be held on Saturday, October 5, 1957. 

The next court of quarter sessions for the county of Pembrokeshire 
will be held on Monday, October 7, 1957, the adjourned sessions 
being held on Monday, November 11, 1957. 

The next court of quarter sessions for the borough of Newark will 
be held on Thursday, October 10, 1957, at the Town Hall, Newark, 
at 10.30 a.m., continuing on Friday, October 11, 1957, if necessary. 

The Howard League for Penal Reform have arranged to hold a 
conference on the Report of the Wolfenden Committee. This will 
be held on Saturday, October 12, at the Old Hall, Lincoln’s Inn, W.C.2, 
with the Rt. Hon. Sir Norman Birkett, P.C., in the chair. 

The morning session from 10 a.m.—12.30 p.m. will consist of “A 
psychiatrist’s view’ by Dr. W. Lindesay Neustatter; “ A lawyer's 
view ”’ by Richard Elwes, O.B.E., Q.C., to be followed by a discussion. 
This to be on Homosexuality. 

The afternoon session from 2 p.m.—4.30 p.m. will be a discussion on 
Prostitution showing a “ psychiatrist’s view ” by Dr. T. C. N. Gibbens 
and a “ legal view ” by a probation officer whose name has yet to be 
announced. This is to be followed by a discussion. 

Tickets are available, by application, from: The Howard League 
for Penal Reform, Parliament Mansions, Abbey Orchard Street, 
S.W.1, prices: Members: 3s. all day; 2s. one session only. Non- 
members 3s. 6d. all day; 2s. 6d. one session only. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 


Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and 


address of the subscriber 


must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Criminal Law—Probation order made by quarter sessions— 
Defendant conditionally discharged by magistrates’ court for 
subsequent offence. Can he be brought back before quarter 
sessions ? 
A was placed on probation by quarter sessions and during the 
iod of his probation has been convicted by a magistrates’ 
vourt for an indictable offence and conditionally discharged. It 
is now desired to recall him to quarter sessions. Having regard 
to the wording of s. 12 (1) of the Criminal Justice Act, 1948, can 
a warrant now be issued for the arrest of A for having com- 
mitted a further offence under s. 8 of the same Act? R. v. 
Harris [1950] 2 All E.R. 816; 114 J.P. 535; (1951) 1 K.B. 107 
seems to throw some doubt on the correctness of this procedure, 
while R. v. Heritage [1951] 1 All E.R. 1013; 115 J.P. 331 seems 
to support it. The argument advanced is that the words. . 
“and of any subsequent proceedings, etc. . . .” in s. 12 refer ex- 
pressly as subsequent to the proceedings in which the conditional 
discharge is made. Your opinion would be greatly — 
OLOR. 


Answer. 

We do not think the offender can be brought back to be dealt 
with by quarter sessions. In R. v. Heritage, supra, it would seem 
that the defendant had been dealt with for the original offence 
(see the note in Morrison & Hughes, The Criminal Justice Act, 
1948, 2nd edn., p. 35). The effect of s. 12 (1) of the Act was 
explained by Goddard, L.C.J., in R. v. Stobbart [1951] 2 All E.R. 
753; 115 J.P. 561. 


2—Food and Drugs—Food and Drugs Act, 1955, s. 2—Purchase 
for analysis. 

The chief inspector of weights and measures of this council has 
drawn my attention to your answer to P.P. 2 at 121 J.P.N. 201. 
He suggests—and I agree with his view—that para. 8 of sch. 7 
to the 1955 Act is mandatory and precludes the course of action 
which you suggest in your reply. I expect you will have seen 
the note on subs. 2 (3) by the learned editor of the 13th edition 
of Bell, and no doubt enforcing authorities will be content with 
the editor’s opinion until the point is determined by authoritative 
decision. 

GoMEST. 
Answer. 

We agree with our correspondent that para. 8 of sch. 7 to the 
Act is mandatory, but, in our opinion, it has nothing to do with 
the actual sale. It is clear from para. 2 (1) that by the time the 
provisions of the schedule have to be put into operation the sale 
is over and done with. When we replied to the P.P. at p. 201, 
ante, the 13th edition of Bell had not been published. We have 
since referred to the note on s. 2 (3) and, with the greatest respect 
to our correspondent, we cannot see that our reply was at vari- 
ance with it. We read the note as meaning that unless a sampling 
officer can purchase an article without disclosing who he is, the 
provisions of the Act will be unworkable. 


3—Husband and Wife—Wilful neglect to maintain where wife 
has left husband. 

In a domestic case before my court recently a wife applied for 
an order on the ground of wilful neglect to maintain. The hus- 
band in his defence alleged that his wife had persistently stolen 
money from him, but he had never made any formal complaint 
to the police and his evidence was uncorroborated and denied by 
the wife. The wife gave evidence that he had persisted in these 
allegations and had told her to leave the home. In the witness 
box the wife said she was prepared to go back to her husband 
but he refused to have her back. In my view he has no defence 
to his wife’s application but I shall be glad to have your con- 

tion that these allegations were not grounds for refusing an 
order. The case of Baker v. Baker (1950) W.N. 29; 66 T.L.R. 
81; 94 Sol. Jo. 148, was quoted by the husband’s solicitor as 
justification for his attitude. 
FAVERA. 
: Answer. 

A wife who has left her husband can obtain an order on the 
ground of wilful neglect to maintain only if she can satisfy the 
court that her leaving the husband was justified by some grave 
and weighty matter of complaint. If, in this case, the court 
believed the wife and was able to judge, by the husband’s evi- 





the wife, we think they could come to the conclusion that the 
allegations were serious enough to justify the wife’s leaving. 

In Baker v. Baker, supra, the Divisional Court reaffirmed the 
general proposition, although they found that in that particular 
case the wife was not justified in leaving her husband. 


4.—Licensing — “ Sleeping-out” guests— Whether residing in 
licensed premises within the meaning of s. 100 (2) (a) of the 
Licensing Act, 1953. 

The licensee of a good class country hotel catering for residents— 
and non-residents who visit for meals only—is at times unable to 
accommodate for sleeping all those wishing to stay on the premises. 
On occasions there are parties of four or more who are taking meals 
and receiving ali attention as though residents but arrangements are 
made for them to sleep out. In the words of the licensee ‘* The arrange- 
ments we make with householders in the village who put up guests 
for us is that we pay them for the accommodation and they supply 
nothing except the bedroom, in other words all meals are taken in the 
hotel and all hotel facilities are open for the guests.” 

Your opinion is desired whether those sleeping out are able to be 
supplied with refreshment as though residents or should not be allowed 
to take refreshment other than during normal licensing hours. The 
licensee states that on occasions there may be a party of six, two of 
whom are resident and four sleeping out, explaining this makes the 
position rather difficult. 

It will be observed the licensee pays for the accommodation, 
although this has, of course, been received in the total amount. 

I feel that a “ resident ” is one who has shelter for the night and 
having in mind the provisions of the Aliens Order I am doubtful 
whether the visitors referred to can be accepted as “ residents.” In 
my opinion this cannot be classed as an annexe to the hotel. 

ODERA. 
Answer. 

Case law gives no clear directions to determine the scope of 
“* resident ” as this expression is used in s. 100 (2) (a) of the Licensing 
Act, 1953. We think it likely in the case outlined in the question, 
that the guests would be held to be residents: see our answer to a 
similar question in our vol. 115 at p. 173 and note (d) in Stone (89th 
Edn.) at p. 1253. 

But we feel a natural caution in so answering our correspondent’s 
question for a situation such as that outlined could so easily enlarge 
beyond anything that the saving contained in s. 100 (2) (a) of the 
_—e Act, 1953 contemplates: see our answer in our vol. 118 at 
p. ‘ 


5.—Local Government Act, 1933, s. 269—Closed churchyards— 
Scope of council’s functions. 

The functions and liabilities of a parochial church council with 
reference to the maintenance and repair of the churchyard have 
been transferred to shis council by virtue of a certificate under 
s. 269 (2) of the Local Government Act, 1933. In the course of 
structural repairs to the church I understand that the diocesan 
architect has pointed out that, owing to the contours of the foot- 
paths immediately alongside the church, surface water is being 
conveyed under the foundations. In consequence the vicar has 
made an informal approach to the council to alter the contours 
of the paths. Personally, I am of the opinion that such work 
cannot rank as maintenance of the paths, but it may constitute 
“. . . repairing a closed churchyard.” May I have the benefit of 
your opinion, please ? ABLE. 

Answer. 

We agree with you as regards maintenance, and do not think 
this is repair. It is true that s. 269 (2) of the Act of 1933 speaks 
loosely of “repairing a closed churchyard,” but it is really a 
machinery section, and the actual obligation is laid down in s. 18 
of the Burial Act, 1854, viz., to maintain the churchyard in decent 
order, and to do necessary repairs of walls and fences. 


6.—Magistrates—Rates—A pplication for distress warrant—Power 
to adjourn the hearing. 

My justices recently had before them a complaint for rate 
arrears. The case for the rating authority was proved in the 
usual way, and a distress warrant was applied for ; and the court 
was informed that the defendant had —— against an in- 
creased assessment and, pending hearing of the appeal, had paid 
rates on the old assessment. The new assessment was confirmed 
on appeal, and the proceedings were in respect of the difference 
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between the amounts payable on the old and the new assessments. 

The defendant stated that she was an old age pensioner with 
nothing but her pension and that she could not find the money all 
at once otherwise she would have paid, but she had in fact paid 
something between service of the summons and the hearing, and 
she offered to pay the balance by weekly instalments of a stated 
amount. The justices adjourned the case sine die so long as those 
instalments were paid. 

Since then, it has been suggested to me that the justices have 
no power to adjourn in this way, and that if a distress warrant 
is asked for it must be granted. 

Section 46 of the Magistrates’ Courts Act, 1952, gives a gen- 
eral power to adjourn the hearing of a complaint, but it is not 
clear to me whether this section is rendered inapplicable by virtue 
of s. 128 of that Act. I can find no clear authority on the point 
either way, and I should appreciate your views. 

I may add that another rating authority in another division 
regularly asks for adjournments pending clearance of cheques. 
Although the purpose of the adjournment is different from that 
mentioned above, it seems to me that in principle the court should 
have either no power to adjourn at all or power to adjourn for 
any purpose and for the benefit of either side. 

LOXAR. 


Answer. 

Justices when dealing with an application for the issue of a 
distress warrant for rates are not hearing a complaint for an order 
and s. 46, supra, does not apply. In R. v. Handsley and Others, 
JJ. of Burnley (1881) 7 Q.B.D. 398, it was held that justices act 
ministerially in this matter and cannot postpone issuing their 
warrant. We think that Potts v. Hickman [1940] 4 All E.R. 491; 
105 J.P. 26 does not affect this position once the liability to pay, 
and the non-payment of, the rate have been established to the 
satisfaction of the court. While we can see no reason why, if the 
defendant asks for a postponement and the rating authority agree, 
the justices should not adjourn the hearing, we think that if the 
authority do not agree the justices must issue their warrant. 


7.—Rating and Valuation—Rating and Valuation (Miscellaneous 
Provisions) Act, 1955—Refusal of relief—Appeal. 

Section 8 (2) of this Act appears to contemplate that relief 
under the section shall be related to the amount of any relief 
granted in respect of the first year of the new valuation list 
(1956-57), which is in turn related to the amount of rates paid 
in the previous year. A procedure has developed whereby organ- 
izations who think they are entitled to relief under the section 
give notice accordingly to the rating authority, although this 
seems to be a procedure of administrative convenience not pro- 
vided for in the statute ; accordingly, the Act makes no provision 
for appeals against the rating authorities’ decisions on such claims 
or applications. This gives rise to the question how a disap- 
pointed applicant for s. 8 relief can secure redress. For example, 
an application is made just before the end of the rating period 
1956-57 (after the rate has been paid for that period), but relief 
under s. 8 is refused by the rating authority. Is there any means 
whereby an appeal can be brought against this refusal ? On the 
face of it, appeal should have been made to the next available 
sessions after the original making of the rate. Further, does the 
rating of a hereditament for 1956-57 determine for all time the 
question of whether s. 8 (2) applies to that hereditament (subject 
to the provisions as to notice in subs. (3)) or can any right of 
appeal be revived upon the making of each fresh rate subse- 
quently ? 

PUSHEN. 
Answer. 

There is no way of appealing after the end of the rating year 
1956-57 and the exemption for subsequent years depends on the 
right of exemption in that year. 


$.—Road Traffic Acts—Limited trade plates—Meaning of “ bona 
fide in his employ.” 

A, the owner of a motor lorry, is seen driving the vehicle on 
a road under limited trade plates to a motor trader B, who 
intends to carry out repairs on the vehicle. A is a self-employed 
haulage contractor but it is alleged that he was specifically 
employed at the time by B, holder of the limited trade plates 
licence, for the purpose of delivering the lorry to B’s garage and 
that he, A, would be paid by the licence holder B for doing 
this work. 

The question is, can A be classed as a bona fide employee in 
accordance with reg. 30, art. A of the Road Vehicles (Registration 
and Licensing) Regulations, 1955 ? 

Is there a stated case as to what is a “ bona fide” employee ? 

INGA. 
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Answer. 

We do not know of any case on this specific provision and the 
case of Morgan v. Parr (1921) 2 K.B. 379 (dealing with the ep 
ployment of a child in street trading) is perhaps not to be relied 
upon in deciding what is employment under the Registratiog” 
and Licensing Regulations. We think that “bona fide in hj 
employ” does not necessarily imply regular employment g 
employment under a contract of service and that whether on g 
particular occasion a person is bona fide in the employ of the 
holder is a question of fact for a court to decide. If the perse 
is genuinely doing work for the holder in connexion with the 
holder’s business and is being paid for so doing, it seems difficult 
to a that he is not, on that occasion, in the employ of the 
holder. 4 


9.—Road Traffic Acts—Removal of vehicles by police—Insuraneg 
cover. F 

Will you please say whether, in giving your answer to “* L. Wilton,” 
you have overlooked the exemptions in favour of police authoritj 
and police constables contained in s. 35 (4) of the Road Traffic Act, 
1930. Josser, 

Answer. } 

We are grateful to our correspondent. We had overlooked s.35 (@) 
as amended by the Act of 1934, and we think that, when a constable’ 
drives a vehicle to remove it in pursuance of the Removal of 
Vehicles Regulations, he is driving it for a police purpose and s, 3§ 
(4) applies. 
10.—Tort — Playing field insufficiently regulated — Injury t 

neighbours. 

The council hold certain land under a 99 years’ lease from the 
National Playing Fields Association. The lease contains covenants 
by the corporation (1) to maintain the land for a playing field and 
recreation ground for children attending elementary schools and also 
for adolescents within the borough; (2) not to use or permit the land 
to be used for any other purpose than for organized sports, games and” 
recreation by such children and adolescents, and for this purpose to © 
delegate the management of the land to a specially constituted com- 
mittee; and (3) to allow all such children and adolescents accegs ” 
under suitable control to the land at all reasonable hours in the day 
time throughout the year, in accordance with the rules and regulations ~ 
made by the committee of management. 

The council also covenanted “ not to do or suffer any act which 
may be or grow to be to the annoyance damage or disturbance ora 
nuisance to the owners or occupiers of the adjoining property but 
this shall not prevent the land hereby demised from being used asa 
playing field and recreation ground.” j 

A committee of management as provided by the lease has not yet — 
been eee but the land has continued to be managed by the 
council. 

Access to the land is virtually open to the general public, and the” 
land is frequently used for the playing of cricket, etc., by children and” 
young persons who are not in charge of any adult person, nor can the 
games be regarded as organized. ; 
_ A question has arisen as to the liability of the council for personal 7 
injury to the owners or occupiers of houses whose gardens abut on the 
land, from being struck by a cricket ball or for damage to their fencing ~ 
by retrieving lost balls. 

I shall be pleased to receive your views as to the liability of the 
council, and, if the corporation is not liable, against whom does af” 
action lie in respect of personal injury or damage to fencing during 
organized games conducted by the education authority, and during” 
the use of the land by other persons. BIDGOR. 


Answer. 

In Bolton v. Stone [1951] 1 All E.R. 1078 a cricket club were held 
not liable to a person standing on a road outside, who was injured by” 
a cricket ball struck out of the ground. The case was decided largely 
on the footing that this was an exceptionally long hit, and the injury 
could not have been foreseen. In the case before us, the co 
covenant indicates that nuisance to neighbours may arise. We think” 
the wording means that playing of games per se is not a breach of 
covenant as between the council and the covenante, but that the © 
council must so arrange the playing of games that nuisance will not” 
occur. They do not seem to be doing so, i.e., none of the steps pre 
scribed by their lease has been taken. In a particular case, it might be 
a defence either for the council or for the education authority or other 
organizer to show that injury to a neighbour occurred during a game” 
which was in fact under proper supervision, so that accidents 
not be expected or further guarded against: cf. Bolton v. Stone, 
supra. For nuisance, either injury to persons or damage to property, 
arising from the playing of unorganized games, or from the leaving of 
the ground open to promiscuous misuse, we think the council would 7 
be liable to neighbours. 








